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The Committee will meet at 10.00 am in Committee Room 4. 
 
1. The Crown Estate in Scotland The Committee will take evidence from— 
 

Gareth Baird, Scottish Commissioner, and Ronnie Quinn, Senior 
Development Manager for Energy and Infrastructure, The Crown Estate. 
 

2. Subordinate legislation: The Committee will consider the following negative 
instrument - the Late Payment of Commercial Debts (Scotland) Regulations 
2013 (SSI 2013/77). 

 
3. Inquiry into Underemployment in Scotland (in private): The Committee will 

consider a draft report. 
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Economy, Energy and Tourism Committee 
 

 11th Meeting, 2013 (Session 4), 27 March 2013 
 

SSI cover note 
 
SSI title and number:  
 

the Late Payment of Commercial Debts 
(Scotland) Regulations 2013    
 
SSI 2013/77 

Type of Instrument:  
 

Negative – Standing Orders Rule 10.4 

Coming into force:  29 March 2013 

Economy, Energy and Tourism 
Committee deadline to consider 
SSI:  

To report by 22 April 2013 

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee:  
 

See paragraph 15 

 
Purpose of the instrument: 
  
1. The purpose of this instrument is to transpose European Directive 2011/7/EU on 
combating late payment in commercial transactions. The Directive introduces rights 
and remedies for businesses suffering late payment by their customers.  
 
2. The instrument gives effect to the Directive by amending the Late Payment of 
Commercial Debts (Interest) Act 1998 as it applies to Scotland. 
 
3. The Directive introduces a maximum payment period of up to 30 days where the 
purchaser is a public authority. In other cases a payment period of up to 60 days is 
permitted or longer as otherwise agreed. A longer period may not be grossly unfair to 
the supplier. 
 
4. A verification period of up to 30 days (or longer if agreed and not grossly unfair 
to the supplier) is allowed for a purchaser to confirm that the goods or services 
conform with the contract before the payment period begins. 
 
5. Provision is also made for the recovery of the reasonable costs incurred in 
recovering a debt which is over the fixed sum in respect of compensation for such 
costs already recoverable under the 1998 Act. 
 
6. The instrument comes into force on 29 March 2103. The UK was required to 
transpose the Directive and to bring the provisions to do so into force by 16 March 
2013. 
 
Transposition date 
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7. The transposition date for this instrument is 16 March 2013. In a letter to the 
Committee (see Annexe B), the Minister for Economy, Enterprise and Tourism 
confirmed that as he wished to allow for full Parliamentary scrutiny of the instrument 
he was therefore content to implement late. 
 
8. The Minister explains that as most of the Directive’s requirements are already in 
place in UK domestic law through the Late Payment of Commercial Debts (Interest) 
Act 1998, there is unlikely to be any significant consequences through 
implementation being delayed. 
 
Economy, Energy and Tourism Committee consideration: 
 
9. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument.  If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament.  If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
10. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it.  This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 
Minister or officials invited to give evidence.  In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it. 
 
11. Copies of the explanatory note (which is not part of the Regulations) and the 
Policy Note are attached in Annexe A. The latter provides more information on the 
policy intent of the Regulations. 
 
12. An electronic version of the instrument can be viewed online at:-
http://www.legislation.gov.uk/ssi/2013/77/contents/made 
 
Consultation 
 
13. A joint consultation with the Department for Business, Innovation and Skills was 
published on 20 September 2012 and closed on 19 October 2012.  Eighty responses 
were received, of which 10 were from Scotland.  The responses came from 
businesses, local authorities and representative bodies. 
 
Impact Assessments 
 
14. An equality impact assessment has not been completed because the 
Regulations will not impact on people. 
 
Subordinate Legislation Committee report 
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15. The Subordinate Legislation Committee (SLC) considered this instrument at its 
meeting on 19 March 2013. The extract from the SLC’s report on the instrument is 
contained in Annexe C. The SLC Committee drew the instrument to the attention of 
the Parliament for two reasons— 
 
 The instrument raises a devolution issue under ground (f) as the Scottish 

Ministers have not applied the remedies available under the Directive for the 
period from 16 to 28 March as required by the Directive. This is due to the late 
laying of this instrument and the decision of the Scottish Government to comply 
with the 28 day rule. The SLC considered that the regulations therefore did “not 
appear to give full effect to the EU law in this respect.” 

 There are general reporting grounds relating to the Scottish Ministers 
implementation programme for this Directive. The Scottish Ministers chose to 
adopt the negative procedure for this instrument in order to avoid further delays 
in meeting EU obligations. This has resulted in a reduced opportunity for 
parliamentary scrutiny, which the SLC considers would have been appropriate 
for relatively complex amendments to primary legislation.  
 

 
Action 

16. If Members have any issues or points of clarification that they would wish raised 
with the Scottish Government in advance of the meeting, they should notify the 
clerks to the Committee as soon as possible.      

17. The Committee is invited to decide whether it wishes to make no 
recommendation on the instrument.  
 
 



 

 

Annexe A 
POLICY NOTE 

 
THE LATE PAYMENT OF COMMERCIAL DEBTS (SCOTLAND)  

REGULATIONS 2013 
 

SSI 2013/77 
 

The above instrument was made in exercise of the powers conferred by section 2(2) of the 
European Communities Act 1972.  The instrument is subject to negative procedure.  Negative 
procedure was chosen since applying affirmative procedure would have resulted in the 
instrument coming into force further beyond the relevant EU implementation date (16 March 
2013) than is the case under negative procedure. 
 
Policy Objectives 
 
The purpose of this instrument is to transpose European Directive 2011/7/EU on combatting 
late payment in commercial transactions.  The Directive introduces rights and remedies for 
businesses suffering late payment by their customers.  The instrument amends the Late 
Payment of Commercial Debts (Interest) Act 1998 which already legislates for the right to 
claim interest in cases of late payment and for fixed recovery costs.  In order to benefit 
business by having as much uniformity between Scots law and English law in this area as 
possible, the instrument is very similar to the one which will transpose the Directive for 
England (as well as for Wales and Northern Ireland). 
 
Payment periods 
 
The Directive introduces a maximum payment period of up to 30 days where the purchaser is 
a public authority, and in other cases a payment period of up to 60 days or longer as 
otherwise agreed.  Where the payment period is longer than 60 days, the period must not be 
grossly unfair to the supplier.  The Directive offers the option of permitting public sector 
payment terms involving healthcare or where the public authority carries out economic 
activities of an industrial or commercial nature by offering goods or services to the market to 
be extended beyond 30 days to up to 60 days.  The consultation process showed a consensus 
in rejecting this extension.  It was decided not to extend the period to 60 days in relation to 
these specific examples as this would lengthen payment times by the public sector. 
 
Verification procedure 
 
The Directive introduces a period of either up to 30 days or longer as otherwise agreed and 
provided it is not grossly unfair to the supplier, for a purchaser to confirm that the goods or 
services they have received from the supplier conform with the contract before the payment 
period commences. 
 
Recovery costs 
 
The Directive introduces a right to compensation for the reasonable costs to the supplier of 
recovering a debt incurred if that amount exceeds the fixed sums already available under the 
Late Payment of Commercial Debts (Interest) Act 1998.  The fixed sums are £40, £70 or 
£100 depending on the size of the debt (under £1,000, under £10,000, and higher). 



 

 

Consultation 
 
A joint consultation with the Department for Business, Innovation and Skills was published 
on 20 September 2012 and closed on 19 October 2012.  Eighty responses were received, of 
which 10 were from Scotland.  The responses came from businesses, local authorities and 
representative bodies. 
 
Impact Assessments 
 
An equality impact assessment has not been completed because the Regulations will not 
impact on people. 
 
Financial Effects 
 
A Business and Regulatory Impact Assessment has been completed and is attached.  The 
Regulations have the potential to reduce the incidence of late payment in commercial 
transactions, thus resulting in fewer firms going out of business and a reduction in costs 
associated with chasing late payment. 
 
 
Scottish Government Business Directorate 
February 2013 

 

 



 

 

EXPLANATORY NOTE 

(This note is not part of the Regulations)  

These Regulations implement Directive 2011/7/EU of the European Parliament and of the Council of 16th 
February 2011 on combating late payment in commercial transactions.  

These Regulations amend the Late Payment of Commercial Debts (Interest) Act 1998 (c.20) by—  

(a)introducing, in section 4(3A) to (3C) a maximum payment period of up to 30 days where the purchaser is a 
public authority, and in other cases a payment period of up to 60 days or longer as otherwise agreed. Where the 
payment period is longer than 60 days, the period must not be grossly unfair to the supplier (regulation 2);  

(b)introducing, in section 4(5A) to (5D) a period of either up to 30 days or longer as otherwise agreed and 
provided it is not grossly unfair to the supplier, for a purchaser to confirm that the goods or services they have 
received from the supplier conform with the contract before the payment period commences (regulation 2);  

(c)introducing, in section 5A(2A), a right to compensation for the reasonable costs to the supplier of recovering a 
debt incurred if that amount exceeds the fixed sums in section 5A(2) (regulation 3).  

The references to “grossly unfair” in regulation 2 and to section 3(2)(b) of the Unfair Contract Terms Act 1977 in 
regulation 3 require a consideration of all the circumstances of the case.  

These Regulations (by virtue of regulation 1(3)) do not apply to contracts made before 29th March 2013.  

A regulatory impact assessment of the effect of this instrument on the costs of business is available from the 
Enterprise and Cities Division, Business Directorate, Scottish Government, 5 Atlantic Quay, 150 Broomielaw, 
Glasgow G2  



 

 

Annexe B 
 

Letter from the Minister for Energy, Enterprise and Tourism, to the Convener 
dated 5 March 2013 
 
The Late Payment of Commercial Debts (Scotland) Regulations (SSI 2013/77) was 
made under section 2(2) of the European Communities Act 1972.  It was laid before 
the Scottish Parliament on 28 February 2013 and comes into force on 29 March 
2013. 
 
The instrument transposes into Scots law the provisions of European Directive 
2011/7/EU on combatting late payment in commercial transactions.  Transposition 
date is 16 March 2013 but it has not been possible to achieve this while respecting 
the 28-day rule.  We wish to benefit business by having as much uniformity between 
Scots law and English law in this area as possible.  The instrument made at 
Westminster (SI 2013/395) sets out what the law is on those cross-border contracts 
to which English law is applied and we wished to take note of the proposals which 
will cover England, Wales and Northern Ireland before finalising our instrument.  As 
the Department for Business, Innovation and Skills only recently agreed the terms of 
its implementing instrument we were not in a position to finalise our regulations in 
time to meet the transposition deadline while still respecting the 28-day rule. 
 
I wish to allow for full Parliamentary scrutiny of the instrument and therefore I felt that 
the best option was to implement late.  This will result in being two weeks over the 
implementation deadline.  I regret that on this occasion it has not been possible to 
implement on time.  Most of the Directive’s requirements are already in place in UK 
domestic law through the Late Payment of Commercial Debts (Interest) Act 1998 
and I therefore believe there will be no significant consequences through 
implementation being delayed. 



 

 

Annexe C  
 

Late Payment of Commercial Debts (Scotland) Regulations 2013 (SSI 2013/77) 
(Economy, Energy and Tourism Committee) 
 
56. The purpose of this instrument is to transpose European Directive 2011/7/EU 
on combatting late payment in commercial transactions. The Directive introduces 
rights and remedies for businesses suffering late payment by their customers.  

57. The regulations are subject to the negative procedure and are due to come into 
force on 29 March 2013. The regulations implement the Directive by changes to the 
Late Payment of Commercial Debts (Interest) Act 1998 as it applies to Scotland. 

58. In considering the instrument, the Committee asked the Scottish Government 
for clarification of certain points. The correspondence is reproduced in Appendix 4. 

59. The Directive requires the remedies which it sets out to be available as a matter 
of national law in member States from 16 March 2013. In transposing the Directive 
for Scotland the Scottish Government have failed to meet this requirement. The 
Committee considers a devolution issue arises in this respect. 

60. The Directive allows member States to decide whether or not to exclude the 
application of the Directive to contracts concluded before 16 March 2013. The 
regulations go further than permitted as they do not apply the new provisions 
implementing the Directive to contracts made before 29 March 2013. This appears to 
be the case because the regulations do not come into force in accordance with the 
requirements of the Directive but at that later date.  

61. The Committee draws the instrument to the attention of the Parliament 
under ground (f) as it raises a devolution issue.  

62. Directive 2011/7/EU requires certain remedies to be available in respect of 
late payment of debts under commercial contracts. These remedies are 
available as a matter of EU law from 16 March 2013. However, when 
implementing this measure for Scotland the Scottish Ministers have not 
applied the remedies available under the Directive to contracts concluded 
between 16 March and 28 March 2013 as the Directive requires. The provision 
made by the regulations therefore does not appear to give full effect to EU law 
in this respect. 

63. It would appear that the decision not to apply the Directive to such 
contracts was made because the Scottish Ministers have not implemented the 
Directive on time although that could have been done had the Government 
elected not to comply with the 28 day rule. 

64. These regulations are made under section 2(2) of the European Communities 
Act 1972 and so the Scottish Ministers can choose whether to adopt the negative or 
the affirmative procedure but is accountable to the Parliament for that choice. In 
cases like this where substantive changes to primary legislation are being made 
(whether by modification as here or by repeal and replacement with stand alone 
regulations) the Committee considers that the higher level of scrutiny afforded by the 



 

 

affirmative procedure is merited. The Committee therefore explored this issue with 
the Scottish Government. 

65. The Scottish Government has explained that it adopted the negative procedure 
to avoid further delay to the implementation of the Directive. The Scottish 
Government wished to adopt as uniform an approach to implementation of the 
Directive across the United Kingdom as possible. The Scottish Government was 
unable to lay the regulations before the Parliament until the instrument being 
prepared by BIS for the rest of the UK had been prepared and received this on 21 
February. 

66. The Committee accepts that the Scottish Government expedited matters as 
quickly as possible after 21 February but remains unclear why the original 
implementation programme did not allow sufficient time following the close of 
consultation for the affirmative procedure to be adopted if it transpired that primary 
legislation was going to be substantially amended.  

The Committee draws the instrument to the attention of the Parliament under 
the general reporting ground as the Scottish Ministers implementation 
programme for this Directive adopted the negative procedure to avoid further 
delay in meeting EU obligations. The Scottish Ministers choice of procedure 
has also resulted in a reduced level of parliamentary scrutiny being applied 
than that which the Committee considers appropriate for relatively complex 
amendments to primary legislation. 
 
SLC REPORT - APPENDIX 4 
 
Late Payment of Commercial Debts (Scotland) Regulations 2013 (SSI 2013/77) 
 
On 8 March 2013, the Scottish Government was asked: 
 
This instrument is made under section 2(2) of the European Communities Act 1972 
and the Scottish Ministers may therefore decide whether to adopt the affirmative or 
the negative procedure. It is the Committee’s established policy that where an 
instrument made under this power amends primary legislation it considers that the 
affirmative procedure should be adopted. The policy note accompanying the 
instrument explains that the negative procedure was chosen since applying the 
affirmative procedure would have resulted in the instrument coming into force further 
beyond the relevant EU implementation date of 16 March 2013 than is the case 
under the negative procedure. (This instrument comes into force on 29 March 2013.) 
 
Directive 2011/7/EU was published on 23 February 2011 allowing 2 years for its 
transposition and it seems it would have been clear from the outset that substantive 
amendments to primary legislation would be required in order for that to be done. 
The Scottish Government is asked to explain why it could not have adopted an 
implementation programme which allowed for the adoption of the affirmative 
procedure for this instrument and which would have transposed the requirements of 
the Directive within the timetable which the Directive requires.  
 



 

 

Article 12.4 of the Directive provides that member States are to decide whether to 
exclude contracts concluded before 16 March 2013 from the application of the 
Directive. This instrument excludes contracts concluded before 29 March 2013. In its 
implementation for the rest of the United Kingdom SI 2013/395 excludes contracts 
concluded before 16 March 2013 in accordance with the discretion permitted by the 
Directive. The Scottish Government is asked to explain the basis on which it is 
permitted to adopt a different approach for Scotland to the rest of the United 
Kingdom and one which does not appear to conform to the requirements of Article 
12.4 of the Directive. 
 
The Scottish Government responded as follows: 
 
The existing law regarding interest on late payment of debts arising under 
commercial contracts (as set out in the Late Payment of Commercial Debts (Interest) 
Act 1998 (“the 1998 Act”)) operates on a near identical basis throughout the UK. The 
law is relatively complex, as are the new provisions in Directive 2011/7/EU which are 
implemented by SSI 2013/77. Scottish businesses which operate on a cross-border 
basis are likely to be affected by the 1998 Act both as it applies to Scotland and as it 
applies to the rest of the UK, since such businesses are likely to be concluding 
contracts subject to both Scots and English law. Given all these factors, Scottish 
Government policy is to implement the Directive in a manner as close as possible to 
that adopted in the rest of the UK. The Scottish Government and the Department for 
Business, Innovation and Skills accordingly undertook a joint consultation on 
implementation of the Directive. One of the issues raised in the consultation 
document was whether the 1998 Act should be repealed and replaced by secondary 
legislation. It was not therefore clear until analysis of the consultation responses had 
been undertaken whether implementation in Scotland would involve amendment of 
the 1998 Act or new free-standing secondary legislation. 
 
Against the background of a policy decision to implement on a uniform basis 
throughout the UK, it was not feasible for the implementing SSI to be laid before the 
Parliament until the text of the implementing SI for the rest of the UK was settled. 
Whilst BIS copied drafts of the SI to the Scottish Government as they were 
developed, the final form of the SI was radically different from earlier versions. No 
version similar to the final form was seen by us until 21 February. SSI 2013/77 was 
then made and laid before the Parliament on 28 February. A commencement date of 
29 March was chosen as it was considered that it was preferable to implement 
slightly after the date set down in the Directive rather than to breach the 28-day rule. 
 
The provision in Article 12.4 of the Directive allowing contracts concluded before 16 
March 2013 to be excluded is clearly tied to the implementation date of 16 March in 
Article 12.1. Given the decision not to implement by 16 March in Scotland, the 
Scottish Government considered it to be appropriate to exclude from the coverage of 
SSI 2013/77 any contract concluded before the commencement date for that 
instrument. We do not consider that proceeding in that way is incompatible with EU 
law. 
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